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DEFAULT ORDER AND | NI TI AL DECI SI ON

On COctober 15, 2002, the Conplainant filed a Conplaint and
Noti ce of QOpportunity for Hearing (Conplaint) against the Respondent,
al l eging violations of the Emergency Planning and Conmunity Ri ght-to-
Know Act (ECPRA). The Conpl aint sought a civil penalty of $9, 350.
No answer was filed by the Respondent. On April 9, 2003, the
Presiding O ficer issued an Order requiring EPA to file proof of
service of the Conplaint, and show cause, by April 28, 2003, why the
Conpl ai nt shoul d not be dism ssed for |ack of prosecution.

The Order to Show Cause was issued because al nost six (6)
mont hs had passed since the Conplaint was filed, and the Respondent
had not filed an answer. However, the Conplainant had not filed a
motion for a default order. The Presiding Oficer could not, sua
sponte, find the Respondent in default for failing to file an answer.
The Presiding Oficer noted that unless sone action was taken by the

Conpl ai nant, this case could remain on his docket indefinitely. 1In



addition, there was no proof of service filed, as required by 40
CFR 8§ 22.5(b)(1)(iii).

However, the Conplainant failed to file a response to the Order
to Show Cause. Thus, the Conplainant will be found in default for
failing to respond to the Presiding Officer's order. 40 CF. R 8§
22.17(a). Default by the Conplainant constitutes a waiver of the
Conpl ainant's right to proceed on the nerits of the action, and
results in the dism ssal of the Conplaint with prejudice. 1d.
Therefore, it is hereby ORDERED that the Conplaint is dismssed with
pr ej udi ce.

This Default Order constitutes an Initial Decision, as provided
in 40 CF.R 8§ 22.17(c). This Initial Decision shall becone a final
order unless (1) an appeal to the Environnental Appeals Board is
taken fromit by any party to the proceedings within thirty (30) days
fromthe date of service provided in the certificate of service
acconmpanying this Order, (2) a party noves to set aside the Default
Order, or (3) the Environnental Appeals Board el ects, sua sponte, to
review the Initial Decision within forty-five (45) days after its
service upon the parties.

Dated this 30'" day of April, 2003.

| S|
Evan L. Pearson
Regi onal Judicial O ficer




CERTI FI CATE OF SERVI CE

| hereby certify that on the day of April, 2003,

served true and correct copies of the foregoing Default Order and

Initial Decision on the following in the manner

CERTI FI ED MAIL - RETURN RECEI PT REQUESTED

i ndi cat ed bel ow

Wayne Nyberg, President

Capitol Steel and Iron Conpany
5500 N. E. 22n Street

Des Moi nes, lowa 50313

CERTI FI ED MAIL - RETURN RECEI PT REQUESTED

Cl erk of the Environnental
Appeal s Board (1103B)
U.S. Environmental Protection Agency
Ari el Rios Building
1200 Pennsyl vani a Avenue, N W
Washi ngton, D.C. 20460-0001

CERTI FI ED MAIL - RETURN RECEI PT REQUESTED

J.P. Suarez

Assi stant Adm ni strator

O fice of Enforcenent and Conpliance
Assurance (2201A)

Ariel Rios Building

U.S. Environmental Protection Agency

1200 Pennsyl vani a Avenue, N. W

Washi ngton, D.C. 20460

| NTEROFFI CE MAI L

St an Lancast er

EPCRA 313 Enforcenent O ficer

Toxi cs Section (6PD-T)

Mul ti media Pl anning and Perm tting
Di vi si on

U.S. EPA - Region 6

1445 Ross Avenue

Dal | as, Texas 75202-2733



Ri chard Bartl ey, Chief

Ai r/ Toxi cs Enforcement Branch (6RC-EA)
O fice of Regional Counse

U S. EPA - Region 6

1445 Ross Avenue

Dal | as, Texas 75202-2733

Lorena S. Vaughn
Regi onal Hearing Clerk



